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Evidence — Varying Implications of Law by Parol Evidence. — Defend- 
ant gave the plaintiff a written order for goods which contained no express 
stipulation as to the time for shipment. Upon the delivery the defendant 
refused to accept them and the plaintiff brought an action for the goods 
sold. The defense was that the order was given upon a condition precedent, 
in support of which the court admitted parol evidence showing that at the 
time the written order was given the parties agreed that it should become 
operative only in case the goods were delivered in "two weeks or there- 
abouts", and the goods were not so delivered. Held, (Brown and Bunn, 
JJ., dissenting), that there was no error, that this evidence did not vary the 
terms of a written contract but showed that no contract was ever made. 
S. F. Bowser & Co. v. Fountain, (Minn. 1915) 150 N. W. 795. 

It is generally accepted that the rule prohibiting parol evidence to vary, 
alter or contradict the terms of a written instrument is inapplicable where 
the object is to show that that which purports to be a valid written contract 
is in fact no contract at all. Wilson v. Powers, 131 Mass. 539; Pym v. Camp- 
bell, 6 El. & Bl. 370. The evidence was inadmissible on the theory of par- 
tial integration, in which case parol evidence is admissible to show additional, 
but not inconsistent stipulations which, from an examination of the writing, 
appear to have been omitted. Durkin v. Cobleigh, 156 Mass. 108; Halliday 
v. Mulligan, 113 111. App. 177; Gould v. Boston Excelsior Co., 91 Me., 214. 
In these cases the omitted matter is such as is not furnished by any implica- 
tion of law. But the authority is abundant that where the contract, as in 
the principal case, is silent as to the time of delivery the law implies a reason- 
able time. Since, therefore, the omitted matter is one which the law sup- 
plies, the contract here is as complete as if it contained an express stipu- 
lation as to delivery, and logically it would follow that such implied term, 
like an express one, ought not to be varied or contradicted by parol evidence. 
Accordingly it is held that the implication which the law raises, that de- 
livery is to be made in a reasonable time, cannot be varied by parol evidence 
of a contemporaneous oral agreement that delivery was to be made at a 
specified time. Blake Mfg. Co. v. Jaeger, 81 Mo. App. 239; Driver v. Ford, 
90 111. 595; Atwood v„ Cobb, 16 Pick. 227; Stange v. Wilson, 17 Mich. 342; 
Standard Box Co. v. Mutual Biscuit Co., 10 Col. App. 746, 103 Pac. 938; 
Crocker v. Franklin Hemp & Flax Mfg. Co., 3 Sumn. 520, Fed. Oas. 2932; 
Cameron Coal & Mercantile Co. v. Block, 26 Okla. 615.. The effect of the 
evidence in the principal case would seem to vary the terms of a complete 
written contract, in regard to a matter concerning which the contract is not 
silent, the implied term as to delivery being as much a part of the contract 
as if written therein in words. The contract was not incomplete and its 
terms, both expressed and implied, should be conclusive on the parties. 

Husband and Wife— Estate Created by Husband's Deed to Husband 
and Wife. — The husband made a deed of a homestead between himself as 
party of the first part, and the husband and wife jointly, as party of the 
second part, the survivor to have full ownership. Held, (Brooke, C. J., and 
McAlvay, J-, dissenting), this creates neither an estate in entirety nor in 



